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CUSTOMARY LAW AND FORMAL LEGAL FRAMEWORKS: A SOCIO-LEGAL
ANALYSIS OF BARRIERS TO WOMEN'S INHERITANCE RIGHTS AMONG THE

NAGA TRIBES

Lopilo Humtsoe*
ABSTRACT
This paper i the jon of formal legal with castomary
authority 10 the 1o women's inheril rights among the Naga

tribes of Northeast India. While the Indian Constitution assures equality in property
rights, in most Nuga tobes, custormary law, which s protected under Article 371A) of
the Indian C still controls i heri and dispute

The two mast important objectives of this study wre to identify the socio-cultural
factors through which customary authority restricts women's property rights and 10
examine bow these paralicl systems of laws impuct women's entitioments 1o
inheritance. The paper adopts a qualitative socio-legal method based on case studics,
current literature, consttutional provisions, and secondary data with regard 10 Naga
customs, The findings indicate that obstackes o women's inberitance rights are deep-
seated in cultural and community systems, which ascribe greater importance 1o group

identity and lineage ity than to rights. The s h

that level L ftraditional norms, and increased
representition of women n decision-making bodies are necessary for effecting lasting
reform. Besides advocacy of consti rights, culturally ate strotegies that

respect Naga xientity and advance gender justice should be adopted.

Keywords: Customary law, Legal phiralsm, [nheritunce rights, Naga women
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INTRODUCTION

In contemporary debates on gender justice and constitutionalism in India, women's rights 10
mheritance become extremely relevant, The nght to property s necessanly amd mtimately
connected with social stutus, political participation. and individual dignity: it is not simply an
economic right. Besides reducing valverability and enabling effective participation in public fife,
controlling und possessing property and land roises women's bargaining power m houschokls and
communitics. In this way, inberitance emenges as a key site where gender disadvamage is produced
and reproduced, particulurly for countries like Indin that have bong-standng patriarchal social

structures centered on property relations. Owing to the of of
equality and the prevalence of customary law, the inhergance rights of women i Northeasiern
India, specifically in the state of Nagaland. constitute a complex socio-legal issue. The Indian
Constitution aflords equal citizenship and equal rights 10 women as equal members of a nation,
promoting cquality before 'the kaw and probibiting sex discrimination.

In Nagaland, however, through Artxle 371 (A), Naga custorury law and #s practices. which
include mattess of inheritance. land, and dispute resolution. receive constitutional status as a
exception 1o the Indian mainstrecam, with a hybrid kegal system where modem official and
customary legal systems, and 10 1 centain extent, theie supremacy, coexist through the recognition
of customary autonomy within the Indian Canstitution. Land and property relations in most Naga
tribes wre regulated by customary standards hased on kinship and lineage. as well us village
government. These customs arc largely patnlincal and patriarchal, granting men custody of
ancestrul lands and denying women thewr right to inherit, In Naga civilization, land represents not
only an cconomic resource but also a symbol of political authority, clan continuity, and group
identity. Land control determines membership in the village councils, sccess o local resourves,
and participation in decision-making processes. The exclusion of women from inheritance is thus
often justificd as necessary for maintaining cultural integrity, socml order, and lineage
contimuation. These arguments subssime women's individual rights and constitutional rights under
claims of male ancestry and group identity,
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In examining the challenges that affect women's inheritance rights among the Naga tribes, this
study presents a socio-legal analysss of the mterplay between the formal legal systems and
customary law. It explores how women's rights are sctually affected by the co-existence of
different legal systems, including the soclocultural processes by which customary authority
constrains women's rights 10 property. It is heremn contended that the persisting custom of
o has lly wwpeded the transk power od by !

by posi women's inheri rights within broader debates surrounding legal
pluralism, patriarchy, and the cultere of self-rule. It i1s posited that the persssting kegal pluralty in
the State of Nagaland has in essence rendered women's inherstance nghts merely symbokic,
requiring approaches that seck to wark along or wround these traditional systems while pushing
the gender-relnted constitutional ideals

LEGAL PLURALISM AND THE CONSTITUTIONAL FRAMEWORK.

Indian Context

The phenomenon of the co-existence of multiple systems of laws within a single socal, political,
o1 normative order s referred (o as "legal phuralism " Legal plaralsm, whch was a consequence
of the colonial admumistrative policics, as well as the constitutional compromises afler

n is ot an exception, but a basic ch of the go in post-colonial
states, vuch as the Indion statc itsclf. The ition of personal laws, y laws of tribes,
amd y-based p for conflict apart from the official statute und the

constitutional laws, are the most visible evidences of the diversity of the lndun laws. In theory,
legal pluralism is often reasoned as the means to prescrve minority cultures, sccommodate the
pluralicy of culures, and coable sclf-rake n local ci In fact, this dati

approach is embodied m the Constitution of Indss, as the document provides for different legal
systems to be applicable to tribal und refigious groupings. Nosctheless, feminist and socio-legal
scholars alike have long insisted that maltiple lkegal systems could work conjo intly 10 uphold social
hicearchics ruther than cradicate them, particularly with regards to muttcrs that are deoply
fundumental 10 patriarchy or religion, The status of access 10 justice s made more complex by
legal plurality. In moving across diverse legal system, individuals face the challenge of
distinguishing between divergent commands, conventions, and fora, which carry specific social
implicataons. The chowe 15 not an casy one for women. Even as the legal status of thew nghts can
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be asserted as a nght within count decisions, such an action can abo entall corresponding societal
drawbacks, sach as punishment or exclusion from socictal cogagement. Because of such
circumstances, women only have traditional spaces for which the outcomes can be influcnced by
patriarchy.

CONSTITUTIONAL RECOGNITION OF CUSTOMARY LAW IN NAGALAND

One of the most striking examples of legally entrenched pluraltty i India is Nagaland. Unlike
other parts, Naga customary biw enjoys explicit constitutional protection under Article 371(A) of
the Indian Canstitution; # is not applied informally or through judicial sccommodation. This
chuse, in view of colonial & post-independs and demands for
autonony, is 4 political and constitutional response 1o the specific historical, cultural, und poltical
experience of the Naga people. Article 371(A) provides that except with the concumence of the
State Legislative Assembly, no Act of Parliament relating 1o the Noga relignous or socul practices,
Naga law and dv d of avil and crmmal justce mcluding the
award based oo customary law, or the ownership and transfer of land and its resources applics 0
the State of Nogaland This provision circumscribes the limit of the application of sex cquality
legislation under custom and exempts y law from the P y kg provision
of atomatic coverage. The attempt 1o preserve mdigenous systems of government and preserve
tribal identity from being disturbed by inroads from ide cultures s evident in thy i

1 law, However, # al lishes 8 situation where those same customs,
that do not respect the nights 10 freedom, remain msulated from being scrutinized under
comstitutional standards, This form of ieal gives place 1o

community cultural rights 1o the exclusion of individual rights within that community, as arguod
by scholars.

Article 371(A) and Customary Autenomy

In Nagaland, the discourse on women's rights has been centered on Article 371(A), particularly
concerning inhertance and land rights. The provision is regularly invoked by the traditional

k as an 10 logi initiatives that seck to cnsure gender equity on the
grounds that such measures will cony o and cultural

Rather than belng viewed as rights d under the C women's rights
are perceived as imposed fro side, under the infly f “mainland™ i
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“The Naga woman, in theory, bas oqual fundamental rights 1o those of men, bat hardly ever are they
made operational in sitatons which violate deeply embedded cultural values. The constitutional
mandate for equality might well be an ideal for many Naga women. The prevailing jurisprodence
m Nagaland 1 such thn customary faw has more og pared with i ] and

statutory laws in practice. Even as constitutional and statutory laws are perceived as alien and

removed from reality, customury laws are perecived as more authent i and down-to-carth. [n this
scenario, questions regarding inheritance or land ownership are not dircctly resolved with the belp
of constitutional provisions,

LIMITED USE OF FORMAL COURTS

In practice, Naga women seldom resort fo courts of law to challenge custormary dscrimmation or
0 assert their rights to inheritance. This trend is due to 2 variety of interrebated factors. llieracy
of the legal provisions i a key factor, Many women arc ignorant of what their constatutional rights
are und how 10 use them In especially rural and remote arcss. the legalese language of
constitutional safcguards often remains something abstract and scparsted from life itself. Fornmal
Justice is further inaccessible due w cconomic limitations. Most women cannot afford the cost of
time, transport, and attorney s fees m court cases. Women lack the independent cconomic means.
o pursue judicil recourse, as they are largely denied participation in the economy and @ property-
holding. The inaccessibility of coun buildings. especially i the interior and hillous arcas
Nogaland, s another factor. Aside from the » proctical the main
discourngement of the filing of suit is social circumstances, Going 10 court is perccived as going
against the established custom of socsety. CGoing 10 court is peroeived as challengmg societal norms
and practices, but # & merely an issue of the law. Women who have recourse to the assistance of
the court nsk being labeled as unfaithful or disturbing socxty members,

SOCIAL SANCTIONS AND COMMUNITY PRESSURE

Challenges 10 the usual rights of inhertance cause predominantly negative social consequences.

Social consequences such as exclusion, kack of social support, and problems with family relations

may be encountered by women who want to assert their rights. Feelings of social recognition and

social belonging play a pivetal role in guarantccing women's safety and prosperity within a closely

kit social environment such s a village. The will fo pursue legal action is sermusly restrained by
94
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fear of being socially solated. In fact, what may be more significant for most women is
maintaining social harmony or public approval as a means of protecting constitutional rights. The
possible gams associted with gaining Jegal sccomplishments may, af tanes, be dminished or
overhalanced wirh the expenses associated with alicnation, such as the loss of socil sccurity,

" and i The imbri of personal life with the social
mstitutions, as # & susted within, 1s illustrated within the above cquation. Consequently,
customary practices instcad of constitutional courts are more likely 10 be apphed m resolving
canflicts related to land and succession. Personal claims for equality before the law as specificd in
the i are second to " B #on of social order.

CONSTITUTIONAL GUARANTEES AS ASPIRATIONAL NORMS

Beeause of such I the 1} of equalsty are more of an aspiration
than the legal right of the Naga women in the matter of inheritance. The abscnce of support systems
m the remote arcas dilutes the effect of the Constitution’s aspiration of cquality und no
discrimination in socicty. However, the constitution docs not live in the real workd of the people in
the absence of accessible forums for the legal rights of the women. Such an incongruity between
the realiry of the sitwation and the ideal pursued by the constimion raises the question of the
lim#ations of the Force of Law when there u, i effect, power. L

does not necessarily translate into national power when the laster conflicts with substantial
conventions. “Theoretically. every woman. including those in Nagaland. & entitled to the strongest
clams to equaliy, ination, and dignity by the Indian Constitution™ The
role of we wners of p iy and as joint heough mherd B slowly ired
through judicial interpretations as & major step towards women's liberation. Nevertheless,
application of these interpretations in relation to Nagaland's constitution, through Article 371A,
remains limited in that customary law is protected.

SOCIO-CULTURAL BARRIERS TO WOMEN'S INHERITANCE RIGHTS

Patriarchy and Kinship Structures

In Naga society, patriarchy is deeply rooted in kinship and descent systems that give a high value
10 male power and The well- f] incal des whercin social status,
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of cropland, transfer of the ancestors’ property. and sctthement of all land-related disputes fall
within the purview of customary lew. It is the village assemblics and customary courts that have
the mandate for such functions, which ariscs from custom rather than bws administcred theough

the present-duy state. Village councils play o ok n hand ips. The
village councils handlc issues concerning Iand usage rights, the allocation of agricultural lands,
and the on of conflicts. L practices handed down through gencrations

can be interpreted and practiced through customary courts and casure the continuiry of practices.
Due to the mmportance of customary practices in the seif-rule of the natives, the power of these
bodics has been recognized within the Naga socicty. Lands mean a great deal to the Naga tribes

lturally. Lands symbolize the continuity of clans through historical periods. Lands symbolize an
ancestor's heritage. A person’s socaal identiny, which allocates them to the politcal commungy of
a locality, gets established through ther ownership of property. Taking part m the political
administration of a locality, having beneficial rights to forest kinds, water bodies, and so forth, gets
atiocated through owncrship or recognized control of property. This implics that kads symbolize
full social and political wmclusion. As such. the absence of bind ownership has profound
implications. Marginalization beyond poverty can be attributed to the absence of fand rights. They
can lack visibility m the polsical realm of tradtional settings, be excluded fom village assemblics,
or lack use of common property. in such a manner, citzenship status within the ancient regime and
the concept of land ship in law are entwined.

CUSTOMARY INSTITUTIONS AND AUTHORITY

The authority of village councils and customary courts s also intricately linked to the control of
land by custom law. Patriarchal systems in Naga socicty can also be noticed here. which is largely
dominated by males. There 5 hardly any decision regarding the allocaton, mheritance, and

fland dis i decided by clderly d the chicfs of lincages As women
do not have much say i the modulstion or ugerpretstion of custom laws, their absence from these
bodies further consolidates their position of being leftist regardng land rghts. Traditional
mstitutions base thewr legitimate grounds on tradition and the need to maitam socil peace,
Opposition to customary land practices s ofien framed as a threat 1o social cohesion and cultural
adentity. As this framing of women's land rights as in opposition to traditional values, this narmative
makes ch gender-di v ions rather complex.

20
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PATRILINEAL INHERITANCE AND GENDERED EXCLUSION

Mot of the tribes of Nagas have strict patrilincal inhergance practices, whercin the sons arc the
nheritors of their forefathers” property. As a thumb rule, daughters are not granted the night to
nherit land as marriage is believed 1o transfer them to a different town or tribe. This notion
generated from the concept that women are temporary members of the family they get bom into,
and afler marriage, the husband’s family s the ultimate allegunce. The mheritance of land by
womxn is often considered a threat 1o the mtegraty of the clan's temitory and the contmwation of
the clan itself. The fear (s often expressed that the territory owned by women through inheritance
can casily fall under the control of another village or clan through marmage. Customary law,
therefore, gives mare importance 1o the continned mtegrity of the male line of descent than to the
rights of women. Customary law rarely grants women outright ownership rights, even when this
woukd seem 10 reflect special circumstances, for example, when a household has no male beirs.
‘Women are occasionally granted limited use rights, ofien under the supervision of male relatives.
These reinforce the that women do not have autonomous
power over propenty and are merely carctakers of the land, never owners themselves.

WOMEN'S LABOUR AND THE ABSENCE OF PROPERTY RIGHTS

Naga women are backbone 1o the family cconomy and 1o the agrcultural production processes, in
spite of the fact that they are demied the basic nght to own propenty/land, They actively participate
in the market operations, sced conservation, termace farming, Shifting or Jhum cultivation, and
rearing of cuttle, In Naga civilization, women’s labor plays a crucial roke in subsisicoce farming.

However, their ibution is not d by customary law s a basis for rights in
propertics. Land work is not recognized in relation 1o other people as a form of work that should
be owned. as in other economics. The gendered nature of traditional land nights, in which power
and hip lic in men independently of women's ibution, |s cvident in this non-
correspondence between work and rights “In traditional sockety, the emphasis of traditional
practices s on patrcentered guardmnship over resources and temitoral space. The position
accorded women 1s that of dependents, whose safety 1s necessarily guarantoed through proxnty
to men, ns opposed to guarameed rights, while men’s position imvolves creating them as
practitioners of lincage contmuity as well as family property guardians. ™ Secmlization practices.
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about the law, Most women are not familiar with their nghts under the constitution and how they
cam henefit from them: By enhancmg their awareness about the law, women can be empowered 1o
understand their rights and negotinte the systems, whether formal or custonrbused. Even if women
do not access the formal legal system by filing o lawsuit, it would still help w raise awareness
pertaming to the gemineness of their claim to mhertance. Thirdly, inclusive govemance calls for

more womien to be in tribal decisk nking - village councils, and
customary tribunals, The sbsence of women in such organzations limits the potential for gender-
sensitive decision-making and patri: wns of ¢ law.

Increased female mvolvement can offer different penspectives and help create a more nevtral
understanding of mheritance customs. Fourthly, rather than the imposition of externally motivated
solutions, state obligation should be to facilitate progressive reform. Unexpected Jegal actions run

the risk of being resisted and can be seen as i ive custom. policy
mitiatives that foster communication, participation, and ternal change can sccommodate
and socially le change more

Ultimately, for the cause of women's inheritance rights m Nagaland, there has to be o carcful
halancing between the commitment to equality and fustice and that 1o the principle of customary
sovereignty. Not only 1 it importunt to ensure greater gender equity, but it is also cssential to
recognize women's equal stake in the land and in inherance to ensure that the custom retains its
validity and plasticity.
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